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Baroness Cox’s Arbitration and Media
Services (Equality) Bill was given a second
reading in the House of Lords on
23 October 2015, so thrusting Sharia law,
and, in particular, the role of Sharia
councils, once again into the spotlight. The
Bill, which was first introduced into the
House of Lords as a Private Member’s Bill
in 2011 (timing out prior to reaching
committee stage) and subsequently
re-introduced in 2013, is now on its third,
well-documented, attempted passage
through the House. The timing of the Bill
on this occasion appears to coincide with a
growing political hostility towards Sharia
law or, indeed, any ‘cultural practices that
run directly counter to [British values]’
(David Cameron, Extremism Speech, 15 July
2015). In this environment, it has been
suggested that it may now be ‘third time
lucky’ for Baroness Cox.
Ostensibly, the Bill is aimed at addressing
concerns that Muslim women are suffering
religiously sanctioned gender discrimination
within closed Sharia ‘courts’ operated in
England and Wales. However, although
there may be legitimate concerns about the
practices of some Sharia councils and the
gender discrimination they may be liable to
perpetrate, whether the Bill will in fact
improve the situation for all Muslim women
appears somewhat questionable. The most
serious doubts in this regard relate to the
provisions of the Bill which, directly or
indirectly, impact on women in so-called
‘nikah-only’ marriages – marriages which
currently fail to attract legal marital status.
It is these implications of the Bill which are
the focus of this article.
Marriage formalities and
‘non-existent’ marriage
Pursuant to the Marriage Act 1949 (as
amended) there are a number of different
methods for contracting a valid marriage in
England and Wales. On one hand, a couple
may choose to contract a purely secular civil
ceremony. Alternatively, certain religions and
Christian denominations are granted wide
discretion to contract marriages according to
the rites of their religious faith. However,
other increasingly important minority
religions and denominations within the
jurisdiction, such as Hindus, Sikhs and
Muslims, are governed by much more
rigorous formalities and benefit from no
such exemptions. Instead, where members of
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these latter religions wish to conduct a
marriage ceremony according to their faith,
the ceremony will not receive legal
recognition unless specific preliminaries have
occurred and formalities as to the ceremony
itself have been complied with. Of particular
note, the marriage must take place in
premises registered for the purposes of
marriage and there must be present a
registrar of marriages or authorised person
(ss 41–44).
Yet it is ever clearer that, for various
reasons, some of which relate to lack of
awareness as to the legal formalities, a
significant number of Muslim couples do
not comply with these requirements entering
‘nikah-only’ religious marriages instead.
Although legal recognition could also be
secured by holding an additional civil
ceremony, before or after their religious
marriage ceremony, this too is often
overlooked. As a result, research by
Shah-Kazemi (Untying the Knot, Nuffield
Foundation, 2001), Bano (Complexity,
Difference and Muslim Personal Law:
Rethinking Relationships between Shari’ah
Councils and South Asian Muslim Women
in Britain, PhD thesis, Warwick University,
2004) and Douglas et al (‘The role of
religious tribunals in regulating marriage
and divorce’ [2012] 24 CFLQ 139 and
‘Marriage and Divorce in Religious Courts:
A Case Study’ [2011] Fam Law 911)
indicates a potentially high percentage of
Muslim marriages conducted in England and
Wales are liable to be labelled ‘non-existent’
in the eyes of the law (see Al-Saedy v
Musawi (Presumption of Marriage) [2010]
EWHC 3293 (Fam), [2011] 2 FLR 287; El
Gamal v Al-Maktoum [2012] 2 FLR 387;
Dukali v Lamrani (Attorney-General
Intervening) [2012] EWHC 1748 (Fam),
[2012] 2 FLR 1099; Sharbatly v Shagroon
[2012] EWCA Civ 1507, [2013] 1 FLR
1493). Thus, despite many couples believing
they are ‘husband and wife’, they could
more accurately be characterised, from a
legal perspective as ‘cohabitants’.
Implications of non-compliance with
the formalities
A number of important consequences flow
from a finding that a marriage is legally
‘non-existent’. Although a party to a
Muslim nikah-only marriage may be able to
seek discretionary provision from the estate
of their deceased ‘spouse’ on intestacy
pursuant to s 1(1A) or s 1(1)(e) of the
Inheritance (Provision for Family and
Dependants) Act 1975, they will not be
considered a ‘spouse’ for the purposes of the
Administration of Estates Act 1925 and will
therefore not benefit from the generous
automatic entitlements of spouses on
intestacy. Moreover, they may not be
considered ‘next of kin’ in certain situations.
Difficulties may also be encountered
vis-à-vis pension entitlements (see Chief
Adjudication Officer v Kirpal Kaur Bath
[2000] 1 FLR 8 discussed in Wikeley, ‘Case
Comment’ (2000) J of Soc Wel and Fam
Law 22(3) 313), while a ‘husband’ in an
unrecognised religious marriage will not
automatically enjoy parental responsibility
for children born of the marriage under
s 2(1) of the Children’s Act 1989.
One of the most serious implications,
however, is that a court may not make any
financial provision order pursuant to the
Matrimonial Causes Act 1973 for the
redistribution of assets upon the breakdown
of the ‘non-existent marriage’ as they would
be empowered to do on an application for
divorce or nullity. Although, in theory, a
financially weaker ‘spouse’ in such cases
could seek to use other, perhaps less
obvious, civil law remedies – pursuing a
claim under contract law for the
enforcement of the dowry or mahr
stipulated in the marriage contract or,
alternatively, seek relief in equity under the
common intention constructive trust or
proprietary estoppel – difficulties in
pursuing such claims mean these are often
not viable options. There could, for
example, be evidential difficulties in
pursuing a claim under contract law for the
enforcement of the mahr, if present.
As Hassan (‘Marriage in Islamic Law – A
brief introduction’ [1999] Fam Law 164)
explains, ‘under classical Islamic law, the
validity of a marriage contract does not in
any way depend on the performance of any
recorded ceremony or documentation’.
Equitable relief will also be often difficult to
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obtain. Despite the apparent relaxation of
the test to establish a common intention to
share ownership under the common
intention constructive trust since Stack v
Dowden [2007] UKHL 17, [2007] 1 FLR
1858 the extent to which the court will have
regard to domestic contributions only in
finding an implied common intention to
share the ownership of the property remains
very doubtful (see Sloan, ‘Keeping up with
the Jones case: establishing constructive
trusts in “sole legal owner” scenarios’
(2014) 35(2) Legal Studies 226). Moreover,
the often prohibitive costs associated with
the instigation of litigation are likely to
deter many financially vulnerable women
from pursuing what could be considered a
somewhat risky course of action.
In this environment, a seemingly significant
proportion of women appear to rely on
Sharia councils to obtain some, albeit
limited, financial provision which may be
available under Sharia law for certain types
of religious divorce. Where either (a) a
husband seeks to dissolve a marriage by
talaq, a unilateral divorce which may only
be initiated by the husband, or (b) the
Sharia council or imam use their religious
authority to terminate the marriage in a
fault-based divorce known as fashk, the
husband must make specified financial
provision for his wife (note, talaq and fashk
are only two ways in which a marriage may
be terminated, a number of other methods
of dissolution also exist and the financial
provision available in each category varies).
In addition to the payment of maintenance,
known as nafaqa, during the iddat period
which usually covers 3 months or, if the
wife is pregnant, until the delivery of the
child, he must also provide maintenance to
his wife for as long as she is still
breastfeeding up to a maximum of 2 years
(J Esposito, Women in Muslim Family Law
(Syracuse University Press, 1982)). However,
most importantly he must ensure payment
to his wife of the dowry or mahr if it has
not already been paid. While the obligation
to make this provision is not legal, once
‘ordered’ by the Sharia council, religious and
social pressures appear to act to ensure
compliance in many cases. Thus, while the
protection which may exist through a Sharia
council is by no means comprehensive, it
may at least provide some financial relief on
the breakdown of the relationship in the
absence of financial provision under the
Matrimonial Causes Act 1973 – which
brings us back to Baroness Cox’s Bill.
The Bill and the need for reform
A key provision of the Arbitration and
Media Services (Equality) Bill makes it an
indictable offence for a person to falsely
purport to exercise any of the powers or
duties of a court to make legally binding
rulings without any basis under the
Arbitration Act 1996. As appears to be
Baroness Cox’s intent, this provision has the
potential to criminalise the operation of
Sharia councils. However, such reform could
result in the law having failed some (or
potentially many) Muslim women at both
ends of their marriage. First, as explained, in
light of the outdated and convoluted nature
of marriage law in England and Wales, the
law regards a seemingly significant
proportion of Muslim marriages as legally
‘non-existent’ and, therefore, provides little
financial assistance to financially weaker
parties, usually women, on the breakdown
of the relationship. Secondly, if introduced,
the Bill would be liable to remove one of the
more useful sources of financial protection
which is currently available to women on
the breakdown of a Muslim marriage
through its power to potentially criminalise
Sharia councils. Baroness Cox’s Bill, while
well-intentioned, is therefore actually likely,
in practical terms, to exacerbate the
vulnerability of certain women in the
Muslim community, notably those party to a
legally unrecognised marriage.
Before any legislation seeking to criminalise
Sharia councils can even be considered,
therefore, it is necessary to first ask why
women are having recourse to these
religious tribunals and what alternative
avenues are available to them. If, as appears
to be the case, much of the work of such
councils involves dealing with the fall-out
from the breakdown of unrecognised
marriages, we need to think about how to
stem this tide, increase the likelihood of
legal recognition being acquired by Muslim
marriages and thereby facilitate Muslim
women, in particular, in accessing the
84 January [2016] Fam Law
A
rticle
s
mainstream family justice system. Although
the desire to obtain a religious divorce from
a religious authority will remain for many
women, legal recognition would at least
afford Muslim wives the option of utilising
the state’s mainstream family justice system
to potentially offset the financial
implications of the breakdown of the
relationship should they so wish.
Admittedly, s 1(4) of Baroness Cox’s Bill
does touch on this need by proposing the
insertion of a provision into the Equality
Act 2010 requiring that individuals
approaching public bodies be advised of ‘the
need to obtain an officially recognised
marriage in order to have legal protection’.
However, such awareness-raising initiatives
are, of themselves, insufficient. It is now
increasingly well accepted that reform of the
outdated law governing entry into marriage
is required in England and Wales, facilitating
couples, including those from the Muslim
community, to more easily obtain legal
recognition for their marriage.
The Law Commission for England and
Wales published on 17 December its Scoping
Paper on marriage law, Getting Married (see
p 5 above) and it is hoped reform will
finally be forthcoming. In order to best
assist vulnerable Muslim women, the doors
of the mainstream family justice system on
marital breakdown must first be opened to
them before action is taken, if any, to
counter the role of Sharia councils in the
jurisdiction.
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